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Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on March 
17, 2006 has been entered. 

Election/Restrictions 

Newly submitted claim 16 is directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: the apparatus can 
be used to practice a method that does not include applying a separate treatment 
device alongside the housing during use. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claim 16 is withdrawn from consideration as 
being directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 

Claim Objections 

Claims 5, 13 are objected to because of the following informalities: Claims 5 and 
13 are inconsistent with the limitations set forth in claim 1 . The species which includes 
the strap assembly comprising a halter is shown in figure 5,8. The species which shows 
an elongated housing is shown in figure 8. These species fail to show a strap assembly 
affixed to the inferior and/or superior edge portions and having no components affixed 
to the lateral side portions. As clearly seen in figures 5,8, the strap assembly includes 
components affixed to a location closer to the lateral side portions than the inferior 
portion. In claim 13, line 2 appears to be grammatically incorrect. Appropriate 
correction is required. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 1-5,7-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Talish et al ('070) in view of Peterson et al. Talish et al disclose a system for applying 
ultrasound to the thoracic cavity of a patient comprising a housing 14,16, an ultrasound 
transducer positioned within the ultrasound housing 16 and an assembly including 
straps 20 to stabilize placement of the housing on the chest of the patient. The 
assembly includes a quick release mechanism as seen at the end of straps 20 in figure 
1 and a quick release material as seen by the VELCRO in figure 5. As seen in figure 1, 
the assembly can include a halter worn about the chest and shoulders. The strap 
assembly is substantially free of components affixed to the lateral side portion of the 
assembly. If the device were to be placed upon a very large patient, the chest of the 
patient, on the lateral side portions of the housing, would be substantially uncovered 
and bare. Furthermore, Talish et al disclose, in column 9, that various modifications can 
be made to the structural configuration of the placement module. Such modifications 
would have been an obvious design choice based upon many factors such as where the 
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module is positioned and whether other testing is to be performed simultaneously 
therewith. The placement module includes components that are worn about the back 
that leave the chest on opposing sides of the housing uncovered which would allow 
placement of another treatment device on the chest. Talish et al fails to specifically 
disclose the operating parameters of the ultrasound energy or the use of a circulating 
fluid. Peterson et al is just one example of many which disclose the operating 
parameters of the therapeutic ultrasound as set forth in claim 1 . The application of 
ultrasound at the levels provided would inherently result in the increase of blood flow. It 
would have been obvious to one skilled in the art to have modified Talish et al such that 
the operating parameters are as taught by Peterson et al in that such are well known 
operating parameters for therapeutic ultrasound which will not cause harm to the 
patient. With respect to claim 3, the use of hook and loop fasteners are old and well 
known in the art as quick release mechanisms. It would have been obvious to one 
skilled in the art to have modified Talish et al such that the mechanism used on straps 
20 is replaced with a quick release material. Such a modification merely involves the 
substitution of one well known type of quick release mechanism for another. With 
respect to claims 4,5, in the absence of any showing of criticality, the specific 
arrangement of the assembly to provide stabilization of the housing would have been an 
obvious design choice of known functional equivalents in the art, particularly in view of 
Talish et al disclosing that various modifications can be made to the structural 
configuration of the placement module. With respect to claims 7-9, it is known to use 
a coupling agent to couple the ultrasound into the body without attenuation caused by it 
passing through air. It is well known to use circulating water as this agent as seen in 
Peterson et al. Therefore, it would have been obvious to one skilled in the art to have 
modified Talish et al such that the gel is replaced by circulating water as the coupling 
agent. Such a modification merely involves the substitution of one well known type of 
coupling agent for another. With respect to claims 10-12, Talish et al shows various 
arrangements for the housing which includes all of the limitations set forth. With respect 
to claim 13, Talish et al disclose, in column 9, that various modifications can be made to 
the structural configuration of the placement module and in the absence of any showing 
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of unexpected results, the specific shape used for the housing would have been a 
matter of design choice of known equivalents in the art. 

Response to Arguments 

Applicant's arguments filed March 17, 2006 have been fully considered but they 
are not persuasive. With respect to the comments regarding the device of Talish et al 
not leaving the chest on the sides of the housing bare, if the device were to be placed 
upon a very large patient, the chest of the patient, on the lateral side portions of the 
housing, would be substantially uncovered and bare. Furthermore, Talish et al disclose, 
in column 9, that various modifications can be made to the structural configuration of the 
placement module. Such modifications would have been an obvious design choice 
based upon many factors such as where the module is positioned and whether other 
testing is to be performed simultaneously therewith. 

Conclusion 

All claims are drawn to the same invention claimed in the application prior to the 
entry of the submission under 37 CFR 1.114 and could have been finally rejected on the 
grounds and art of record in the next Office action if they had been entered in the 
application prior to entry under 37 CFR 1.114. Accordingly, THIS ACTION IS MADE 
FINAL even though it is a first action after the filing of a request for continued 
examination and the submission under 37 CFR 1 .1 14. See MPEP § 706.07(b). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ruth S. Smith whose telephone number is 571-272- 
4745. The examiner can normally be reached on M-F 7:30 AM-4:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian Casler can be reached on 571-272-4956. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Ruth S. Smith 
Primary Examiner 
Art Unit 3737 
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